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Student Rights & Discipline
Vol. 49, No. 2 – K.A. v. Pocono Mountain School District, 2011 WL 5008358 (M.D. Pa. 2011).

CIVIL RIGHTS/CONSTITUTIONAL RIGHTS 


First Amendment Student Expression 
• Limited Public Forum

SCHOOL BOARD POLICY

    
Distribution of Non-School Materials by Student

The court granted a preliminary injunction to prohibit the district from preventing a fifth-grade student from distributing invitations to a 2011 Christmas party at a local church. In December 2010, K.A. sought to distribute similar invitations, but the superintendent denied approval under Policy 913 relating to distribution of materials by nonschool organizations. His reason was a lack of familiarity with the organization and a concern parents might think the district sanctioned the event. At the time, students could distribute birthday party invitations during non-instructional time or via student mailboxes. Approved local community groups and organizations also could distribute materials through student mailboxes. In August 2011, the district amended Policy 913; however, the court found both the prior and current policy could reach protected private expression and so they are overbroad. The district argued that the proper analysis is a forum analysis. Speech enjoys significant protection in public forums but different rules apply in limited public forums or nonpublic forums. The court disagreed, finding this speech involves student expression and that no recognized limitation on student speech applies here. It noted K.A., an observant Christian, could reasonably be viewed as attempting to proselytize her personal religious beliefs by circulating the invitations. The court held the district could not articulate a specific and significant fear of disruption if it allows K.A. to pass out the flyers. It was unlikely parents would view this as a school-sanctioned event since parents know that many items which students bring home are from non-school venues. Even if the proper analysis is a forum analysis, the district could only regulate the time, place and manner of distribution. 

Vol. 49, No. 4 – Rivera v. Lebanon School District, 2011 WL 5570220 (M.D. Pa. 2011).

PENNSYLVANIA PUBLIC SCHOOL CODE


13-1333 

STUDENTS (General)


Excessive Fines • Truancy

The court denied the district’s motion to dismiss in this case relating to truancy fines. The plaintiffs allege the district received truancy fines in excess of the $300.00 maximum allowed by Public School Code §13-1333, then selectively sought reduction of some but not all excessive fines. They assert that in 2010, the district learned that it received excessive fines for six years but took action to reduce the fines to the statutory maximum only on accounts with balances due and only on some, not all accounts. It did not offer refunds for excessive fines that were already paid in full. The district argued it is not the proper defendant in this lawsuit because only the district magistrate, who hears and decides truancy cases, has the power to issue or collect fines. The court found the issue here is not if the students were guilty or what the magistrate fined them, but the way the district handled the different excessive fines. It found the plaintiffs stated a cause of action under the Equal Protection Clause and the Due Process Clause. The plaintiffs alleged they are a class of excessively fined individuals whose fines were not reduced, while another group of excessively fined individuals received reductions due to the district’s intervention. The court found it conceivable at this stage of the proceedings that there was no rational basis for distinguishing between those who received reductions and plaintiffs. The judge also found the plaintiffs sufficiently pled a deprivation of property, money, without due process of law.

Vol. 49, No. 20 – M.K. v. The Delaware Valley School District, No. 434-2011 (C.C.P. Pike County, July 21, 2011).

CIVIL RIGHTS/CONSTITUTIONAL RIGHTS


Article 1, Section 8 • Pennsylvania Constitution • Search and Seizure

EXTRACURRICULAR ACTIVITIES

SCHOOL BOARD POLICY


Drug and Alcohol Testing • Initial Testing • Random Testing

The Pike County Court of Common Pleas preliminarily enjoined the Delaware Valley School District (DVSD) from enforcing the provisions in its Drug and Alcohol Policy (Policy) requiring initial testing and random testing for all students participating in co-curricular activities including athletics and for students parking on school property. The Policy requires all middle and high school students wishing to participate in co-curricular activities including athletics and for students wishing to obtain a parking permit to consent to initial testing, random testing, reasonable-suspicion testing, return-to-activity testing and follow-up testing for drugs and alcohol. Two students were barred from participating in extracurricular activities because they did not wish to compromise their privacy rights by submitting to a drug test. They filed suit, alleging that the Policy provisions requiring initial and random drug and alcohol testing violates Article I, Section 8 of the Pennsylvania Constitution, which has been interpreted to provide more protection against unreasonable search and seizure than the Fourth Amendment of the U.S. Constitution. The court concluded the students were likely to succeed on the merits of their claim, based on the Pennsylvania Supreme Court’s decision in Theodore v. Delaware Valley School District, which held that the school district must show a specific need for a random drug testing policy and a “basis for believing that the policy would address that need” in order for such a policy to pass constitutional muster. The court noted that DVSD still has not provided a verifiable justification for the Policy, data to support testing this class of students, or evidence that the Policy has been effective at deterring drug use amongst its students. The provisions in the Policy concerning voluntary testing and reasonable suspicion testing remain in effect.

Editor’s Note: The Pennsylvania Supreme Court’s Decision in Theodore v. Delaware Valley School District was published at 41 SLIE 1.
Vol. 49, No. 28 – Wiestling v. Middletown Area School District, NO. 2011-CV-10942 (C.C.P. Dauphin County, Jan. 25, 2012).

ADMINISTRATIVE PRACTICE AND PROCEDURE


Complete Record • Local Agency Law

SCHOOL BOARD POLICY

STUDENT DISCIPLINE/STUDENT MISCONDUCT


Expulsion • Terroristic Threats

The court of common pleas affirmed the school board's decision to expel a student for the remainder of the 2011-12 school year. The student made three threatening statements successively, in a serious manner, without any provocation. The statements were made in Ms. McClafferty's classroom, and directed at Ms. Kreider, another teacher, who was not present. The student wrote the following statement on Ms. McClafferty's white board, "Kreider must die." Ms. McClafferty told the student to erase the inappropriate statement. After erasing the statement, he walked to the front of her desk, and said, "You're not going to see me for a while." When asked why, he said, "Because I'm going to kill Ms. Kreider." Ms. McClafferty reported the incident to the administration. The Student Discipline Code classifies "terroristic threats" as a Level IV offense, an offense for which a student can be expelled. After determining that the student's conduct constituted "terroristic threats" in violation of School District Policy and the Student Discipline Code, the school board decided to expel the student. On appeal, the student argued that he did not have the intent to terrorize Ms. Kreider. The court concluded that the evidence demonstrated that the student acted with reckless disregard in terrorizing Ms. Kreider, noting that "even where an individual does not have the intent to terrorize another, he is still culpable for making a terroristic threat where the evidence shows reckless disregard for causing terror." The court also determined that though Ms. Kreider was not present when the student actually made the statements, her presence was irrelevant because when she eventually heard about the statements, the statements caused her to fear for her safety. The court found that the evidence supported the school board's decision to expel. 
Special Education & Section 504
Vol. 49, No. 5 – J.K., et al. v. Council Rock School District, 2011 WL 6210665 (E.D. Pa. 2011).

ADMINISTRATIVE PRACTICE AND PROCEDURE


Jurisdiction • Special Education Hearing Officer no Jurisdiction to Enforce Settlement Agreement

SPECIAL EDUCATION; SECTION 504; EARLY INTERVENTION; ADA (STUDENTS)


Enforcement of Settlement Agreement • IDEA • Stay-put 

The court denied the plaintiff parents’ motion for judgment on the administrative record in this IDEA case. J.K. attended a private school for students with learning disabilities. In March 2009, the district proposed an IEP that would return J.K. to a district placement. When the IEP team could not agree on a placement and program, parents enrolled J.K. in a new private school. In July 2009, the parties settled their dispute with a written agreement. This recognized J.K.’s new school as her placement for 2009-10, but in the event of a future dispute, the last agreed upon placement (stay-put) would be in the district, pursuant to the proposed March 2009 IEP. The parents argued the agreement required the district to convene a team meeting by Nov. 30, 2009 and to draft an IEP for J.K. by March 30, 2010. The court held the hearing officer properly declined to enforce the settlement agreement because Pennsylvania gives courts jurisdiction over such actions. Since both parents and the district were responsible to observe the timelines in the agreement, the district did not breach its duties and the agreement was valid. Accordingly, stay-put was in the district pursuant to the March 2009 IEP and parents were not entitled to tuition reimbursement. The court also rejected the parents’ argument that the district had to provide them with a new IEP by March 30, 2010, and that the district unambiguously informed them that the March 2009 IEP would remain in effect until the district had sufficient data to make further revisions. It held the March 2009 IEP offered FAPE. The court then ordered the parents to show cause why the court should not dismiss their claims in full.

Vol. 49, No. 7 – A.G., et al. v. Lower Merion School District, 2011 WL 6412144 (E.D. Pa. 2011).

SPECIAL EDUCATION; SECTION 504; EARLY INTERVENTION; ADA (STUDENTS)



Section 504/ADA Disability Discrimination • Regarded as Disabled 

The court partially granted and partially denied the district’s motion to dismiss in this case. A.G. asserted that, “through its evaluations [the district] wrongly regarded her as disabled, identified her as a special education student, required her to attend special education classes and deprived her of access to certain regular education programming because of its erroneous belief that she had a disability.” After a re-evaluation, the district changed A.G.’s special education identification from “specific learning disability” to “other health impaired.” Her parents sought an independent educational evaluation (IEE) at public expense, which the district successfully challenged in a due process hearing. A second due process hearing addressed the parents’ claims the district misidentified A.G. as a student with a disability. The hearing officer dismissed this case because he did not have jurisdiction to decide this issue under the IDEA or to modify her educational records under §504. After A.G. graduated from high school, a certified school psychologist evaluated her and concluded A.G. does not meet the criteria for ADHD or other health impairment. Parents sought attorneys’ fees and costs for the two due process hearings, which the court denied because they were not prevailing parties in those proceedings. Since this is not an IDEA case and A.G. is over 18, parents did not have standing to sue. The claim for compensatory damages for intentional discrimination remained at this stage of the proceedings, pending further development in discovery.

Vol. 49, No. 16 – S.D. v. Centennial School District, 2011 WL 6117278 (E.D. Pa. 2011).

SPECIAL EDUCATION; SECTION 504; EARLY INTERVENTION; ADA (STUDENTS)


IDEA • Providing Permission to Evaluate • Statute of Limitations 

The court entered summary judgment for a student finding his claim of IDEA violations was not limited to the two-year period immediately preceding his filing a complaint. S.D. has asthma and a gastrointestinal condition with nausea and vomiting. He attended kindergarten, fifth grade and part of sixth grade in Centennial then returned for 10th grade. Other grades, he attended parochial schools allegedly because his parents were dissatisfied with how the district handled his education. He was often absent from school, receiving homebound instruction for most of ninth and 10th grade, earning very few credits. S.D.’s mother regularly expressed concerns about the effect of his medical conditions on his education. He received accommodations in 10th grade when Centennial withdrew him from morning classes and permitted him to arrive two hours late to school each day. Centennial annually publishes the IDEA notice of rights in the local newspaper and school district calendar, distributed to all parents. However, no one in the district ever provided S.D.’s parents with a permission to evaluate form when they raised concerns. For this reason, the court rejected the hearing officer’s finding the claim was untimely and that S.D.’s parents knew or should have known about his potential right to services under the IDEA. Of particular note to the court was the fact that a state regulation places an affirmative obligation on school districts to provide a parent with a permission to evaluate form when a parent orally requests an evaluation, 22 Pa. Code §14.123(c). The court found his mother’s communications of concerns to school personnel gave rise to this obligation and she need not expressly request an evaluation. “By failing to provide S.D.’s parents with a ‘permission to evaluate form’ from kindergarten to 10th grade, the district precluded S.D.’s parents from identifying services possibly available to S.D.” 

Vol. 49, No. 27 – D.F. v. Red Lion Area School District, 2012 WL 175020 (M.D. Pa. 2012).

SPECIAL EDUCATION; SECTION 504; ADA (STUDENTS)


Compensatory Education • Extended School Year • Exhaustion of Administrative Remedies • Least Restrictive Environment

The court granted the school district's motion for judgment on the administrative record in this case involving the non-academic component of a student's extended school year (ESY) program. The student, D.F., suffers from physical disabilities including blindness and deafness. After a meeting with D.F.'s IEP team, his parents signed a notice of recommended educational placement (NOREP), which they later objected to because they did not agree with the camp the school district selected as D.F.'s non-academic ESY program. The school district arranged for D.F. to attend Easter Seals camp, a camp specifically designed for children with disabilities. The parents argued that placement at Easter Seals violated the IDEA's least restrictive environment (LRE) requirement, which favors integrating children with disabilities into regular education classes to the maximum extent appropriate. The appropriateness of the placement is central to the LRE analysis. In reaching the determination that the Easter Seals camp was the only appropriate option and satisfied the requirements of FAPE and LRE, the court found that: the district properly sought outside placement because the school district did not offer summer programs for regular education students, the Windsor Wonderland camp and YMCA camp were not limited to children with disabilities, the Windsor Wonderland camp was designed for younger children and did not have staff who are familiar with accommodating children with disabilities, the district students who attended the YMCA camp in the past planned not to return, and the school district had arranged for a regular education peer to attend the Easter Seals camp with D.F. The court also concluded that plaintiffs failed to exhaust their ADA and Rehabilitation Act (Section 504) claims, since these IDEA-related claims needed to be raised at the due process hearing. 
Editor's Note: Also included in this issue is the magistrate judge's report and recommendation, dated September 26, 2011.
Vol. 49, No. 41 – D.P. v. Council Rock School District, 2012 WL 1450528 (3rd Cir. 2012). OPINION NOT PRECEDENTIAL.
SPECIAL EDUCATION

            FAPE • IEP • Private School Placement • Tuition Reimbursement 

The Third Circuit affirmed the district court’s judgment, ruling that a special education student’s mother was not entitled to tuition reimbursement under the IDEA because the parents unilaterally placed the student in a private school and therefore, the school district did not have an obligation to update his IEP. The student, D.P., who has autism and a speech and language impairment, attended school in the Council Rock SD until his parents withdrew him and unilaterally enrolled him in a private school in July 2008. His mother sought reimbursement for D.P.’s private school tuition for the entire 2008-09 school year. D.P.’s IEP expired in the middle of that school year, and his mother argued that the school district violated the FAPE requirement by failing to update his IEP to place him at the private school because transitioning back to the public school in the middle of the year after recently losing his house and his father would disrupt his education. The court rejected her argument, noting that “if a student is enrolled at a private school because of a parent’s unilateral decision, the school district does not maintain an obligation to provide an IEP.” The court concluded the school district was under no obligation to update D.P.’s IEP because his parents unilaterally placed him in a private school and his mother did not request a re-evaluation or inform the school district that she intended to re-enroll D.P. in the school district. Thus, since the school district did not fail to provide a FAPE, the mother was not entitled to tuition reimbursement. 

Editor’s Note: Pursuant to its Internal Operating Procedures, the Third Circuit will not cite “not precedential” opinions in their reported decisions.
Employment Law
Vol. 49, No. 10 – Joseph W. Findley Jr. v. Montour School District, No. 114 C.D. 2011 (Pa. Cmwlth. 2011). OPINION NOT REPORTED.

EMPLOYEE DEMOTION; DISCIPLINE; EVALUATION; TERMINATION

Contract of Employment for Specified Term Enforceable • Resignation as Superintendent and Transfer to Principal Position for Specific Term Voluntary
Commonwealth Court affirmed the Secretary of PDE’s determination the district could terminate Dr. Findley’s employment at the end of a contract under these facts. The district appointed Dr. Findley, a tenured professional employee, as district superintendent for a three and one-half year term, which expired on June 30, 2009. With two years remaining on the contract, Dr. Findley told the board he wished to resign as superintendent, transfer to an elementary school principal position and that he would like the district to add one year to his contract term. Through negotiations of counsel for the parties, the district accepted his resignation as superintendent, permitted his transfer at his superintendent’s salary, but denied his request for an extension. In December 2008 and May 2009, Dr. Findley made two written requests to extend his contract. The district solicitor notified him in June that his last day of work would be June 30, 2009, and he was not permitted to work after that date. Dr. Findley argued he had all the legal protections of a tenured employee, but the board disagreed. It held a hearing and rendered a decision, finding Dr. Findley was not tenured and had only the rights set out in the parties’ agreement. The Secretary of PDE found Dr. Findley was a tenured employee, but held he waived his rights to the protections afforded tenured employees when he negotiated the terms and conditions of his voluntary resignation as superintendent and his transfer to employment as principal for a specific term. Commonwealth Court agreed with the Secretary that the agreement in place at his termination was more in the nature of a settlement agreement than an employment contract and that Dr. Findley understood his employment would terminate, as evidenced by his request to extend his employment beyond June 30, 2009. 

Editor’s Note: Unreported decisions of the Commonwealth Court are not intended to have precedential value, but may be cited in legal proceedings for persuasive value. The Secretary of Education’s Teacher Tenure Appeal Opinion was published at 48 SLIE 15.

Vol. 49, No. 21 – Franklin County Career and Technology Center v. Franklin County Career and Technology Center Education Association, PSEA/NEA, 2012 WL 75274 (Pa. Cmwlth. 2012). 

COLLECTIVE BARGAINING; ARBITRATION; LABOR


Arbitration Award • Definition of Retirement • Essence Test

Commonwealth Court affirmed the trial court’s order denying the employer’s petition to vacate an arbitration award in this case involving payment for accumulated sick leave upon retirement from employment. Before being furloughed in 2006, Joyce Cook taught business education at the Franklin County Career and Technology Center (CTC) for 29 years. After being furloughed, Cook sent letters reminding the CTC of her recall rights. Due to financial reasons, three years after being furloughed, she sent a letter to the CTC announcing her retirement, stating, “I am retiring only because I have been furloughed.…I wish to remain on the recall list in case a position for which I am qualified becomes available.” On May 29, 2009, Cook began receiving retirement benefits from PSERS. Cook also believed that she was entitled to payment for accumulated sick leave because the CBA provided that “upon retirement from employment…the employee shall be paid a lump sum payment for accumulated sick leave” not in excess of $4,000. The CTC argued that Cook was not entitled to payment for accumulated sick leave because she reserved her recall right, and therefore, she had not retired. After concluding that Cook had retired, the arbitrator awarded Cook payment for accumulated sick leave. The court affirmed the trial court’s conclusion that the arbitrator’s award was rationally derived from the CBA, noting that the definition of retirement used by the arbitrator, and accepted by the employer, includes “withdrawal from one’s position” and “does not require complete cessation of employment or withdrawal from the labor force.”

Vol. 49, No. 33 – Reading Education Association, PSEA/NEA v. Reading School District, PERA-C-10-381-E (PLRB Hearing Examiner’s Decision, Mar. 5, 2012).

COLLECTIVE BARGAINING; ARBITRATION; LABOR


Interfering, Restraining, or Coercing • Unfair Labor Practice
A Hearing Examiner for the PLRB concluded that the school district engaged in an unfair labor practice for "interfering, restraining, or coercing employes in the exercise of their rights" in violation of PERA. On September 9, 2010, the union's president, vice president and grievance chairman met with the high school principal to discuss a lunch scheduling grievance, alleging that the teachers had less than the contractually required 30 minutes for lunch. Prior to the meeting, the principal provided the union representatives a copy of every teacher's schedule, showing that every teacher had 50 minutes for lunch. The conversation became heated, and before asking the union representatives to leave his office, the principal said, "Don't f*** with me." A few days later, the vice president went to the principal's office to inform him that he would be attending the scheduled faculty meeting. The principal aggressively told the vice president, "Don't f*** with me. I'm telling you don't f*** with me." The principal also stated that he did not want the union in his building and that he would turn the teachers against the union. Then, at the faculty meeting, the principal told the vice president to bring on as many grievances as he wanted. In finding an unfair labor practice, the hearing examiner concluded that the principal's use of profanity and aggressive statements did not alone constitute interference or coercion, but taken together with the fact that the principal has the authority as a managerial representative to carry out his threats through coercion and other means, the statements "have a chilling effect on exercising the protected right to pursue the resolution of contractual disputes."

Vol. 49, No. 37 – Davis v. School District of Pittsburgh, 2012 WL 951857 (W.D. Pa. 2012). 

CIVIL RIGHTS/CONSTITUTIONAL RIGHTS


Equal Protection • Retaliation • Title VII

EMPLOYMENT DISCRIMINATION


Gender Discrimination 

The court ruled in favor of a former girls' basketball coach on her Title VII gender discrimination claims and her § 1983 gender discrimination claims under the Equal Protection Clause, denying that portion of defendants' motion for summary judgment. The court granted the defendants' motion, however, with respect to her retaliation claims because she could not establish a causal link between a protected activity and the failure to hire her. Before retiring from her teaching position, the plaintiff submitted her Intent to Return to Coaching form and the school board subsequently approved her coaching assignment. The school district's policy requires a coaching position to be rescinded once a teacher retires, and the CBA requires that active and qualified teachers be preferred for a coaching vacancy. Three months after the school board approved her retirement, the school board rescinded her coaching position and Human Resources posted the girls' basketball head coach position. She applied and interviewed for the position; and although she was the first choice to fill the position, HR offered the position to an internal candidate. The boys' basketball coach retired at the same time as the plaintiff, but he was rehired even though several qualified internal candidates applied for the position. The only other comparator chose not to attempt to keep his job because of the preference rules set forth in the CBA. The court concluded that because of the similarities between her situation and the situation of the boys' basketball coach as well as the differences in the hiring processes, a reasonable jury could conclude that she was treated differently because of her gender. The school district's legitimate, nondiscriminatory reason for rescinding her contract was compliance with the CBA. However, since the school board hired her male counterpart in violation of the CBA, the court concluded a reasonable jury could disbelieve the proffered reasons.

Vol. 49, No. 45 – Johnson v. Southeastern Greene School District, TTA No. 01-12 (Secretary of Education, June 21, 2012). 

EMPLOYEE DEMOTION


Professional Employee Status

PENNSYLVANIA DEPARTMENT OF EDUCATION


Appeal to the Secretary of Education • Jurisdiction • Professional Employee Status

PENNSYLVANIA PUBLIC SCHOOL CODE


11-1108 • 11-1131 • 11-1151

The Secretary of Education lacked jurisdiction to hear Ms. Johnson’s appeal. After the school district demoted Ms. Johnson from the position of Director of Special Education/Coordinator of Pupil Services to the position of Elementary Emotional Support Teacher, she appealed to the Secretary of Education pursuant to section 11-1131 of the Public School Code. Since § 11-1131 entitles only professional employees to file an appeal with the Secretary of Education, the Secretary had to decide whether Ms. Johnson is a professional employee. In order to determine whether Ms. Johnson had attained professional employee status, the Secretary reviewed the language of § 11-1108(b)(2) and several opinions interpreting the language. Section 11-1108(b)(2) requires a temporary professional employee to be employed for a three-year period and receive a satisfactory rating during the last four months of the final year in order to attain the status of a professional employee. The Court of Common Pleas of Cambria County, in Acitelli v. Westmont Hilltop School District, and the Attorney General have “both concluded that a teacher must work the required period of time in one school district to be eligible for tenure.” The Secretary concluded that this interpretation is both reasonable and persuasive, and applied the interpretation to the instant case. Although Ms. Johnson has worked for several school entities, the Secretary concluded that she has not attained professional employee status because she has not worked in the same school entity, including her current school district, for at least three years. Thus, since Ms. Johnson is not a professional employee, the Secretary denied her appeal for lack of jurisdiction.

Vol. 49, No. 46 – Bonatesta v. Northern Cambria School District, 2012 WL 2866104 (Pa. Cmwlth. 2012).

ADMINISTRATIVE PRACTICE AND PROCEDURE


Credibility Determination • Substantial Evidence 

EMPLOYEE DEMOTION; DISCIPLINE; EVALUATION; TERMINATION


Discipline • No Basis for Suspension

After the trial court reversed the school board’s suspension of an elementary school teacher and awarded back pay, Commonwealth Court affirmed, concluding that the school board lacked a basis for the suspension. On the way home from working a shift at her parents’ restaurant and bar, a police officer pulled Patricia Bonatesta’s (the teacher) car over, which was being driven by her boyfriend. The police officers did not test her boyfriend to see if he was intoxicated, but he was not allowed to continue operating the vehicle because it did not have an ignition interlock device. After undergoing a breathalyzer test, the police officers allowed the teacher to drive the vehicle away from the scene. Neither was charged with driving under the influence. At a suppression hearing, a few months after the traffic stop, the police officer who administered the breathalyzer testified, under oath, that her blood alcohol level fell within legal limits and that he did not observe her violate the law in any way. At the school board hearing, almost a year later, the same police officer, in response to a leading question, testified that she was intoxicated and shouldn’t have been driving, contradicting his previous testimony and his police report. Based on his testimony, the school board unanimously voted to suspend the elementary school teacher without pay, citing four instances of immorality, including: being intoxicated, allowing her intoxicated boyfriend to drive her car, carrying a gun in the vehicle while being intoxicated and not being truthful during her Loudermill hearing about her intoxication. The court concluded that there was no substantial evidence supporting the school board’s finding that either of them was intoxicated on the night in question and, therefore, no factual foundation to the school board’s conclusion that she committed immoral conduct. The court also concluded that the school board’s credibility determination with regards to the police officer was arbitrary, capricious and so flawed as to render it irrational.

Vol. 49, No. 53, Philadelphia Housing Authority v. American Federation of State, 2012 WL 3570665 (Pa. 2012).
EMPLOYEE DISCIPLINE, ARBITRATION

Essence Test • Public Policy Exception

The Pennsylvania Supreme court affirmed the decision of Commonwealth Court decision that vacated an arbitration award that reinstated an employee terminated for sexual harassment of a co-worker. Mitchell, a male employee, made sexually explicit comments to a female co-worker and engaged in inappropriate touching that included grabbing the co-worker from behind and grinding against her. After a verbal warning and an investigation by the employer, Mitchell was terminated. 

Although the arbitrator concluded that Mitchell was put on notice about the employer’s sexual harassment policy and that his behavior was, “lewd, lascivious and extraordinarily perverse”, the arbitrator ruled there was not just cause to terminate Mitchell. The Pennsylvania Supreme Court held the arbitration award that reinstated Mitchell violated a well-defined and dominant public policy. The court reasoned there is an explicit, well-defined, and dominant public policy against sexual harassment in the workplace,” in both federal and Pennsylvania law” and opined, “Although a labor arbitrator’s decision is entitled to deference by a reviewing court, it not entitled to a level of devotion that makes a mockery of the dominant public policy against sexual harassment.” 

State Created Danger
Vol. 49, No. 19 – Brown v. School District of Philadelphia, 2011 WL 6945148 (3rd Cir. 2011). OPINION NOT PRECEDENTIAL.
CIVIL RIGHTS/CONSTITUTIONAL RIGHTS


Fourteenth Amendment Deprivation of Bodily Integrity • State-Created Danger
The Third Circuit affirmed the lower court’s order granting summary judgment to Philadelphia in this case involving a student-on-student sexual assault. Lechelle, a high school sophomore with intellectual and communication disabilities, was eating lunch alone when another student told Lechelle to follow him. He led her to the auditorium where five assailants made her have oral sex with them and groped her. All pled guilty to juvenile sex offense charges, as Lechelle is not legally capable of consenting to sex. Lechelle’s lawsuit against Philadelphia for violation of her Fourteenth Amendment right to bodily integrity was based on the state-created danger doctrine. In general, the government has no affirmative duty to protect citizens from the acts of private individuals. The narrow state-created danger doctrine applies to permit suits against the government for injuries caused by private third parties if: 1) the harm was foreseeable and fairly direct; 2) the government’s actions would “shock the conscience”; 3) the plaintiff was a foreseeable victim or class of victims and not just a member of the public in general; and 4) the government affirmatively used its authority to create danger or make the victim more vulnerable to danger. Lechelle alleged that two weeks before this assault, in response to another student’s hitting her on the head when she failed to show up in the library to perform oral sex, Philadelphia promised to provide her with one-on-one adult supervision. She alleged a violation of this promise, Philadelphia’s failure to ensure the auditorium was locked, its failure to properly discipline known violent students and its known underreporting of violence in its schools support her contention that the state-created danger exception applied. However, the Third Circuit found these are all passive acts, none of which affirmatively caused or made Lechelle more vulnerable to harm. 
Editor’s Note: Pursuant to its Internal Operating Procedures, the Third Circuit will not cite “not precedential” opinions in their reported decisions. 

Vol. 49, No. 30 – Alt v. Shirey, 2012 WL 726579 (W.D. Pa. 2012). 

CIVIL RIGHTS/CONSTITUTIONAL RIGHTS 

Due Process • Fourteenth Amendment • Section 1983 • State-Created Danger

EXTRACURRICULAR ACTIVITIES 


Return to Play • Traumatic Brain Injury

The court partially denied the defendants' motion to dismiss in this case involving a former student who sustained a traumatic brain injury while playing on the high school's football team. The plaintiff's Fourteenth Amendment substantive due process claims against the school district and several employees, in their official and individual capacities, that survived the motion to dismiss were based on the state-created danger theory. The court found the plaintiff's complaint sufficiently alleged the defendants acted affirmatively and were deliberately indifferent to a substantial risk of serious harm by intentionally disregarding the plaintiff's "incoherent and vulnerable state," and forcing him back onto the field of play. The plaintiff alleged the following facts in support of his complaint. In two football games preceding the playoffs, the plaintiff sustained several hits to his head causing him to experience a ringing sensation, a temporary loss of hearing and disorientation. Even though the injuries occurred in view of trainers and coaches, he was not evaluated and continued to play. In the first offensive play of the playoff game, the plaintiff was involved in a violent helmet-to-helmet collision, leaving him disoriented and confused. Despite his disposition, on the next play, the head coach "instructed him to deliver a substantial hit to the opposition's middle linebacker." His teammates expressed concern about his state to both the head coach and the athletic trainer, but they continued to return him to the playing field. When he arrived home, his mother took him to the emergency room, where he was diagnosed with a substantial closed head injury. He returned to school, but his inability to concentrate on his studies and worsened symptoms led to decreased attendance and declining academic performance. However, he continued to receive passing grades, which he alleges were the result of manipulation. The plaintiff's claim that he was denied his protected property interest in education as the result of the manipulation of his grades also survived the defendants' motion to dismiss. These allegations also sufficiently supported a plausible claim for municipal liability based upon a custom or practice.

Editor's Note: The district court's order adopting the magistrate judge's report and recommendation is included in this issue. 

Editor's Note: On July 1, 2012, a new law will take effect in Pennsylvania establishing standards for managing concussions and traumatic brain injuries in student athletes.
The following FAQ is an excerpt from 2012 Pennsylvania School Law Handbook on concussions.
Q: 
Are there specific requirements for school districts related to concussions during an athletic activity?

A:
Yes. The Safety & Youth Sports Act of f 2011, effective July 1, 2012, established a number of requirements related to concussions and traumatic brain injuries and student participation in athletic activities. Coaches are required to complete a concussion management certification training course once a year before coaching an athletic activity and the school district is required to establish minimum penalties for noncompliance that take effect July 1, 2014.  Before a student participates in a school athletic activity, the parent or guardian of the student must submit an acknowledgement form to the school indicating they have received and reviewed an information sheet on concussions and traumatic brain injury developed by the Pennsylvania Departments of Education and Health. If a student exhibits signs or symptoms of a concussion or traumatic brain injury while participating in an athletic activity the student must be removed from play and may not return until the student is evaluated or cleared for return in writing by an appropriate medical professional. 24 P.S. 5321 et seq.

Civil Rights
Vol. 49, No. 22 – Doe, et al. v. Lower Merion School District, 2011 WL 6292876 (3rd Cir. 2011).
CIVIL RIGHTS/CONSTITUTIONAL RIGHTS 


Equal Protection • Redistricting not Discriminatory • Title VI

The Third Circuit affirmed the trial court's conclusion that Lower Merion complied with the Equal Protection Clause when it developed and implemented a redistricting plan. The goals of the plan were to equalize enrollment in the secondary schools, make elementary assignments so that schools are at or below school capacity, maintain or decrease the current number of buses, permit rising seniors to stay at their current schools, and base decisions on current and future needs and not past practices. Surveys established that residents desired a plan, which would permit students to move from elementary through senior high school as a community, to minimize travel time, and to encourage diversity. Several plans, when presented, included information on how the plan would affect racial diversity in each high school. The plaintiffs, a group of African-American students, live in areas of the school district with the highest concentration of African-American residents. The plaintiffs asserted Lower Merion impermissibly made race a factor and reassigned them to Harriton High School in order to promote racial diversity. The Third Circuit held that because there were no race-based classifications used to make the reassignments, the proper test to apply required Lower Merion to establish there was a rational basis for the plan it adopted. While racial demographics were discussed, the board's decisions reflected a desire not to adopt a plan which would disproportionately impact minority students. References favoring diversity do not reflect a discriminatory purpose. Further, the trial court found credible board members' testimony that race was not the basis for their votes in favor of the plan. Lower Merion established that this break-down of students who were reassigned was rationally related to legitimate state interests in that it is reasonably related to Lower Merion's stated goals. 
Editor's Note: The district court opinion in this case was published at 47 SLIE 55.
Right-to-Know Law & Sunshine Act
Vol. 49, No. 23 – Easton Area School District v. Baxter, 2012 WL 177996 (Pa. Cmwlth. 2012).
RIGHT-TO-KNOW LAW; PUBLIC RECORDS


Emails on Agency Computers • Specificity

A split Commonwealth Court panel partially affirmed the order of the trial court and required Easton to release many October 2010 emails sent and received by board members' school-provided email addresses, its superintendent's school-provided email address and the general school board email address. However, after a review of relevant cases from other jurisdictions, the court held those emails disclosing private activities not related to Easton's activities are exempt from disclosure. Easton's acceptable use policy tells users of its email system that they have no expectation of privacy in emails in Easton's system and that such emails are the property of Easton. The trial court affirmed OOR's determination that these are public records because they were in Easton's possession and Easton failed to prove any exemptions applied. Commonwealth Court determined emails are not records of an agency just because of the use of an agency email address or their location on the agency's equipment. Easton's policy does not change this: "That is so because a record is 'information…that documents a transaction or activity of an agency,' and personal emails that do not do so are simply not records." The court stated that individuals acting in their official capacities as school directors may be engaged in agency activity when discussing agency business and some emails could be public records even if they do not represent official actions of the board. In this appeal, Easton did not argue the pre-decisional deliberation exception applies to many of the emails. The court found that the request was sufficiently specific and was not unduly burdensome because it identifies only one month of emails. 

Vol. 49, No. 24 – Barkeyville Borough v. Stearns, 2012 WL 112198 (Pa. Cmwlth. 2012).
RIGHT-TO-KNOW LAW; PUBLIC RECORDS


Attorneys’ Fees • Emails on Personal Computers of Borough Council Members

Commonwealth Court affirmed the lower court's holding that emails on the borough council members' personal computers are public records. It reversed the attorneys' fee award. Requesters sought all emails, faxes and handwritten notes from or to four council members during a 10-month period. The borough replied that requested emails do not exist but may be on personal computers. OOR, the trial court and Commonwealth Court agreed that if council members discussed borough matters on their personal computers, these are records of the borough. The requested emails discussed the borough's consideration of land development plans. The court held these documented activities of the agency as they were acting in their official capacity when communicating via email. Records in possession of a local agency are presumed to be public records. Commonwealth Court held that if a record is in the agency's control, it is in its constructive possession and this triggers the presumption it is public. The court determined the borough carries out its business through its individual borough council members who are an integral part of borough government. It then said it "cannot say" emails on council members' personal computers are not in the borough's possession. It held, "…because these emails are in the possession of the borough, by and through the individual Council members, these emails are presumably public records under Section 305 of the RTKL." It found the borough failed to rebut this presumption. Council members created the emails, in their capacity as public officials, to further borough business. Since individual council members make up borough government, the borough created the information sought. The court ordered the borough to turn over any remaining emails discussing borough business. It reversed the attorneys' fee award since the borough did not act in bad faith or unreasonably interpret the RTKL. 

Vol. 49, No. 54, Pennsylvania State Education Association, et al. v. Department of Community and Economic Development, 2012 WL 3570733 (Pa. 2012).

ATTORNEY FEES; MONEY DAMAGES; EQUITABLE REMEDIES

Declaratory Relief • Office of Open Records is Indispensable Party

RIGHT-TO-KNOW LAW; PUBLIC RECORDS

Home Addresses of School Employees
The Supreme Court issued a decision vacating the decision of the Commonwealth Court, and ruling that because the RTKL did not provide affected school employees an adequate process to safeguard their interests, such employees could pursue declaratory judgment in the Commonwealth Court with OOR named as the respondent agency. The Court did not expressly rule on the privacy and personal security issues regarding the release of home addresses, but several times the Court cited to its decision affirming the injunction against release of school employee addresses. The Court remanded the case to Commonwealth Court directing the court to reexamine its analysis of the pertinent privacy and personal security questions. 

Editor’s Note: Related decisions were published at 46 SLIE 42 and 47 SLIE 73.
Editor’s Note: PSBA participated in this case as amicus curiae, joining the briefs filed by the Department of General Services in support of the PSEA position.
Vol. 49, No. 48 – Smith v. Township of Richmond, 2012 WL 3079255 (Pa. Cmwlth. 2012). 

SUNSHINE/OPEN MEETINGS


Closed Meetings • Deliberation • Official Action • Solely for Informational Purposes

Affirming the court of common pleas in a declaratory judgment action initiated by a resident, Commonwealth Court held that the Board of Supervisors’ private, closed door meetings did not violate the Sunshine Act because the meetings were held solely for informational purposes and did not include official action or deliberations. In order to educate a new solicitor and a new township supervisor, a quorum of the Board held four prearranged meetings with parties interested in litigation involving a quarry located within the township. The resident argued that the closed meetings involved deliberations, discussion of agency business held for the purpose of making a decision, in violation of Section 704 of the Sunshine Act. The court noted that fact-finding is permissible and does not have to take place in the presence of the public, so long as official action or deliberations do not occur. The evidence revealed that official action did not take place at any of the four meetings. The depositions and trial court testimony confirmed the meetings were fact-finding in nature, held to gather information from the interested parties so the Supervisors could make an informed decision at some later date. The court concluded that the meetings were not held for the purpose of deliberating agency business within the meaning of the law, and therefore, did not constitute a “meeting” governed by the Sunshine Act. Thus, the trial court appropriately granted judgment in favor of the township.

Editor’s Notes: Caution. Consult your solicitor to ensure your planned closed meeting does not violate the Sunshine Act. 

Editor’s Notes: On August 14, 2012, Smith filed an application for reargument, so be sure to check the status of this case before relying on it.
Taxation
Vol. 49, No. 51, Appeal of Dunwoody Village from Board of Assessment
Appeals of Delaware County, 2012 WL 2684348 (Pa. Commw., July 9, 2012).
TAXATION
Commonwealth Court upheld the decision of the Board of Assessment Appeals denying the application of the operator of a retirement community for tax exempt status as an “institute of purely public charity” (“IPPC”). The Court affirmed the conclusion of the Board and Court of Common Pleas that the property owner had failed to satisfy any of the criteria necessary to qualify as an IPPC for purposes of Article VIII, Section 2(a)(v) of the Pennsylvania Constitution, under the five-prong Hospital Utilization Project test. Consistent with the Pennsylvania Supreme Court’s April 2012 decision in Mesivtah Eitz Chaim of Bobov, Inc. v. Pike County Board of Assessment Appeals, the Court also rejected the property owner’s contention that the Institutions of Purely Public Charity Act, also known as Act 55, has displaced the HUP test and that only the statutory criteria must be met. The Supreme Court in Mesivtah reaffirmed that the HUP test must be satisfied before applying statutory criteria, and that the Supreme Court’s interpretation of the Constitution in this regard could not be displaced or superseded by legislation. 

Editor’s Note: The Supreme Court’s decision in Mesivtah was published at 49 SLIE 49. 

Editor’s Note: PSBA participated in this case as amicus curiae.

2012 – Vol. 49, No. 52, Telly, et al. v. Pennridge School District, et al. & Labs, et al. v. Central Bucks School District, et al., 2012 WL 3568253 (Pa. August 20, 2012).
TAXATION

Compensation Rates • Tax Collectors

Reversing the Commonwealth Court, the Pennsylvania Supreme Court upheld a challenge by elected tax collectors to the compensation scheme adopted by the school boards pursuant to the Local Tax Collection Law. The Court held that it was improper for school boards to base tax collector compensation on what it would cost to collect via a commercial collector or lock box system, resulting in rates so low as to deprive the collectors of the ability to perform their elected statutory duties. The school board’s compensation determination must instead be based on compensating the elected tax collectors for performance of their statutory duties and related functions implicit in those statutory duties. A concurring opinion by Justice Eakin clarified that tax collectors cannot unilaterally expand their role to include constituent services beyond what is statutorily required and insist upon compensation for those additional functions also.
Editor’s Note: The Commonwealth Court’s decision was published at 47 SLIE 11.
Editor’s Note: PSBA participated in this case as amicus curiae.
ACT 82 of 2012
SUPERINTENDENTS
Written contracts are now required, with mandatory provisions.  Contracts are  subject to the Right-to-Know Law. 

Qualifications:  Those qualified to be a superintendent expanded to include the following:

· People with JD Degree and at least 4 years of relevant experience in law (this is open for three years only)

· PDE must confirm if an individual is eligible when requested

Term:  The term of a superintendent remains 3 to 5 years

Superintendent Contracts

· Contracts must contain the complete  agreement
· Contracts must specify the “duties, responsibilities, job description and performance expectations”
· The duties responsibilities and job description must be “consistent with the state board of education certification requirements”
· Contracts must include “objective performance standards mutually agreed to in writing”
· The objective performance standards may be based upon the following:

· Achievement of annual measurable objectives

· Achievement on PSSA’s

· Achievement on Keystone Exams

· Student growth as measured by “Pennsylvania Value-Added Assessment System”

· Attrition rates or graduation rates;

· Financial management standards;

· Standards of Operation Excellence

· Any additional criteria deemed relevant and mutually agreed to 

Termination of Contracts and buyouts
· Superintendent contract provisions apply to contracts entered into or renewed on or after Sept. 10.
· New contracts must specify the termination, buyout and severance provisions, including all postemployment compensation and the period of time in which the compensation shall be provided.
· “Termination, buyout and severance provisions may not be modified during the course of the contract or in the event a contract is terminated prematurely”
· Contract buyouts must now limit compensation for unused sick leave in new contracts to the “maximum compensation for unused sick leave under the school district’s administrator compensation plan . . . at the time of the contract”
· Transferred sick leave from previous employment is now limited to not more than 30 days in new employment contracts for superintendents/assistant superintendents “who have no prior experience as a district superintendent or assistant superintendent”
· Contracts must specify postretirement benefits and the period of time in which the benefits shall be provided
· No agreement . . . for a negotiated severance of employment prior to the end of the specified term shall provide for severance compensation . . ., including the reasonable value of any noncash severance benefits or postemployment benefits not otherwise accruing under the contract or pursuant to law, that”:
· If the agreement takes effect two (2) or more years before the end of the term exceeds the equivalent of one (1) year’s compensation and benefits otherwise due under the contract
· If the agreement takes effect less than two (2) years before end of term exceed the equivalent of one-half of the total compensation and benefits due under the contract
Superintendent Employment Evaluations

· Boards must now conduct “a formal written performance assessment of the district superintendent”
· Boards must post the date of the assessment and whether superintendent and assistant superintendent met the objective performance standards on district’s website
· Board must publicly disclose at the next regularly scheduled meeting the removal or termination of the contract of any superintendent/assistant superintendent

New system for teacher, principal evaluations created

The General Assembly passed legislation that implements the work begun two years ago by Pennsylvania Department of Education to create a comprehensive new educator assessment system for evaluating public school employees that uses student performance as a rating factor. The plan was inserted into HB 1901, now Act 82 of 2012, the omnibus School Code legislation that provides for distribution of state budget subsidies and other funds to schools.  It also contains numerous other provisions, including the language for the new rating system for teachers, principals and certain other public school employees. Although an earlier draft called for the requirements to apply to charter and cyber charter schools, the provision was removed from the final version of the legislation.

For teachers and principals, Act 82 requires 50% of the overall rating to be based on student performance; for nonteaching professional employees, the bill requires 20% of the overall rating to be based on student performance.  The act requires the Department of Education to develop the evaluation tool, and directs the State Board of Education to make required changes and modifications to the tool through the regulatory process.  The act states that any provision of a contract in effect on the effective date of the law that is in conflict with the new evaluation rating tool must be discontinued in a new or renewed contract. 

When an employee receives a "needs improvement" rating twice within a ten year period, the overall rating of the employee will be considered unsatisfactory.  An employee cannot receive a "failing" rating based solely on test scores, and an employee who receives a "needs improvement" or "failing" rating must participate in a performance improvement plan.  Further, any collective bargaining agreements negotiated after the effective date of the act cannot provide for a rating system not provided for in the law.  Act 82 also states that an employee's rating form shall not be subject to disclosure under the Right-to-Know Law.

Emergency permitting process changes – This addresses the emergency permitting process for school districts related to repairs, renovation and construction tied to natural disasters, catastrophic incidents, etc.  Act 82 removed a provision requiring approval of such bids by the secretary and instead requires districts to notify the secretary of education of emergency permitting situations, with approval required only by the school board.  

Disclosure of Athletic Opportunities: Requires schools to annually disclose to PDE information detailing the interscholastic athletic opportunities provided to students and athletic expenditures in the preceding year. This report must also be made available for public inspection and placed on a school entity's web site. 

Information to be disclosed includes: Number of students in each school entity including by gender, by race or ethnicity; a listing by gender of each team that competed in interscholastic athletic competition.  For each team: number of participants by gender; number of male and female participants by race or ethnicity.  The report also must note the year an athletic team was established, eliminated or demoted; the seasons during which each athletic team competed, total value of contributions and purchase made on behalf of each team by booster clubs, alumni and other nonschool sources; total expenditures for each team in the school year which must be broken out by travel, athletic uniforms, equipment and supplies, coaches compensation, athletic facility repairs, athletic trainer compensation. Also to be reported: total number of coaches per team, number of competitions scheduled and played per team, and the school's Title IX compliance officer.

Curtailment and alteration requests:  Allows school districts to curtail and alter their educational programs for purposes of staff furloughs without PDE approval, provided that school districts notify PDE of actions taken pursuant to this provision; also requires PDE to post on its website all such notifications received from a school district.

Criminal background check provisions:  Clarifies that provisions inserted in Act 24 of 2011 regarding termination of employees convicted of serious violent offenses affect both current and prospective employees.

Bid limits/effective date -- Corrects an inadvertent error in the effective date of Act 97 of 2011, which increased the bid limits for school construction projects. Act 97 does not go into effect until January 2013; however, this moves the effective date of the bid limit changes to July 1, 2012. The bid limits for school construction projects are increased from $10,000 to $18,500 and the bid limits for written or telephonic quotations from $4,000 to $10,000. It also increases the limit under which school district personnel can perform its own work from $5,000 to $10,000 and provided for an annual adjustment of these limits as calculated by the Department of Labor and Industry using the Consumer Price Index for All Urban Consumers (CPI-U).  

Open Campus initiative: Allows school districts to partner in the delivery of educational course content using distance learning technology, referred to as an open campus initiative.  Enrollment, course credits, grades and graduation policies would be governed by the student's resident school district and the agreement between the participating school districts.  Participation in the open campus initiative would be considered in compliance with Section 1327 of the School Code pertaining to compulsory attendance.  The bill outlines the contents of the cooperative agreement and the manner in which the agreement would be adopted by a board of school directors. Existing laws related to students with disabilities apply to the provisions in the bill.

School resource & probation officers: Allows school boards to enter into agreements with other political subdivisions for school security and safety. Allows school boards to share costs of school resource and probation officers with other political subdivisions, and does not require such officers to be employees of the school district.

CPR training:  Requires all schools, public and private, to have a least one member of the school staff trained and certified in the use of cardiopulmonary resuscitation (CPR) present at the school premises at all times during regular school hours when school is in session, except in extenuating circumstances. The bill provides Good Samaritan immunity for those who come to the aid of a person and provided CPR. 

Act 126 of 2012
Child Abuse Recognition and Reporting Training: Requires school entities and independent contractors of school entities to provide employees who have direct contact with children with mandatory training on child abuse recognition. Such employees must complete a minimum of three hours of training every five years. The training must address but is not limited to the following: 1.) recognition of the signs of abuse and sexual misconduct and the reporting requirements for such misconduct; 2.) mandatory reporting requirements under the Professional Educator Discipline Act; 3.) the school entity’s policies related to reporting of suspected abuse and sexual misconduct; and 4.) maintenance of professional and appropriate relationships with students. 

GLOSSARY OF ABBREVIATIONS AND ACRONYMS

AVTS – Area Vocational Technical School
IU – Intermediate Unit
COLLECTIVE BARGAINING/ARBITRATION/LABOR
CBA – Collective Bargaining Agreement

PERA – Public Employe Relations Act, 43 P.S. § 1101.101 et seq.
PLRB – Pennsylvania Labor Relations Board

COURTS

3rd Cir. – United States Court of Appeals for the Third Circuit
C.C.P. – Court of Common Pleas

E.D. Pa. – United States District Court for the Eastern District of Pennsylvania
M.D. Pa. – United States District Court for the Middle District of Pennsylvania

Pa. – Pennsylvania Supreme Court

Pa. Cmwlth. – Pennsylvania Commonwealth Court

Pa. Super. – Pennsylvania Superior Court

U.S. – Supreme Court of the United States

W.D. Pa. – United States District Court for the Western District of Pennsylvania
DEPARTMENT OF EDUCATION
PDE – Pennsylvania Department of Education
DEPARTMENT OF PUBLIC WELFARE
CYS – Children and Youth Services

DPW – Department of Public Welfare
EMPLOYEES

PSERS – Public School Employees’ Retirement System

SERS - State Employees’ Retirement System
TPE – Temporary Professional Employee
EMPLOYMENT DISCRIMINATION
ADA – Americans with Disabilities Act, 42 U.S.C. § 12101 et seq.
ADEA – Age Discrimination in Employment Act, 29 U.S.C. § 621 et seq. 
EEOC – Equal Employment Opportunity Commission
PHRA – Pennsylvania Human Relations Act
PHRC – Pennsylvania Human Relations Commission 
Title VII – Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq. 
EXTRACURRICULAR ACTIVITIES

PIAA – Pennsylvania Interscholastic Athletic Association

FAMILY MEDICAL LEAVE ACT (FMLA)
FMLA – Family Medical Leave Act, 29 U.S.C. § 2601 et seq.
IMMUNITY/SUITS AGAINST LOCAL AGENCIES
PSTCA – Political Subdivision Tort Claims Act, 42 Pa CS § 8541 et seq.  
NO CHILD LEFT BEHIND

NCLB – No Child Left Behind Act
AYP – Adequate Yearly Progress
RECORDS
FERPA – Family Education Rights and Privacy Act, 20 U.S.C. § 1232g et seq.
HIPAA - Health Insurance Portability and Accountability Act, 42 U.S.C. § 1320d et seq. 
RIGHT-TO-KNOW ACT; PUBLIC RECORDS

OOR – Office of Open Records
RTKL – Right-to-Know Law, 65 P.S. § 67.101 et seq.
SPECIAL EDUCATION; SECTION 504; EARLY INTERVENTION; ADA; GIFTED EDUCATION
ALJ – Administrative Law Judge
ADA – Americans with Disabilities Act, 42 U.S.C. § 12101 et seq.
Chapter 15 – Regulations of Pennsylvania Board of Education Implementing § 504

DPH – Due Process Hearing
EI – Early Intervention

ELL – English Language Learner

ESL – English as a Second Language

ER – Evaluation Report
ESY – Extended School Year
FAPE – Free Appropriate Public Education 
FBA – Functional Behavioral Assessment

GIEP – Gifted Individualized Education Program
IDEA – Individuals with Disabilities Education Act, 20 U.S.C. § 1400 et seq.
IEE – Independent Educational Evaluation

IEP – Individualized Education Program
LEA – Local Educational Agency

LEP – Limited English Proficiency 

LRE – Least Restrictive Environment 
MDE – Multi-Disciplinary Evaluation

MDT – Multi-Disciplinary Team
NORA – Notice of Recommended Assignment

NOREP – Notice of Recommended Educational Placement

OCR – Office for Civil Rights

OSEP – Office of Special Education Programs

OSERS – Office of Special Education and Rehabilitative Services 

OT – Occupational Therapy

PT – Physical Therapy

PTE – Permission to Evaluate 

PWN – Prior Written Notice

RTF – Residential Treatment Facility

SEA – State Educational Agency
Section 504 – Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794
STUDENTS

PSSA – Pennsylvania System of School Assessment  
Title IX – Title IX of the Education Act of 1972, 20 U.S.C. § 1681 et seq. 
TAXATION

EIT – Earned Income Tax
� This handout consists of materials from the PSBA School Law Information Exchange (“SLIE”), the Pennsylvania School Law Handbook, and materials developed by PSBA general counsel, Mike Levin, for the 2012 PSBA School Solicitors’ Symposium. 
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